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                 Assam Schedule VII Form No 132 

                                               Form no. (J) 2 

                               Heading of Judgment in original suit 

                District : Dhubri                                 

                IN THE COURT OF MUNSIFF, BILASIPARA, DHUBRI.    

               Present :-  Mrs. Mridusmita Hazarika, AJS 

                               Munsiff, Bilasipara              

                               Friday, the 3rd day of July,2019.  

 

                                  Money Suit No :- 7/ 2015 

1. Ajibor Rahman, 

S/O Lt. Abed Ali 

R/O Vill-Rangapani Part-II 

P.O. & P.S.- Sapotgram 

Dist- Dhubri(Assam)………………..……………..Plaintiff. 

                                      Versus 

1. Abul Kalam Azad, 

S/O Lt. Surabuddin 

  R/O Vill-Rangapani Part-II 

  P.O. & P.S.- Sapotgram 

Dist- Dhubri(Assam)……………..…………..Defendant. 

          

 

           This suit/ case coming on for final hearing on 11.6.2019 in the presence  

            of: 

           Advocate for the plaintiff: Mr. Habibar Rahman.     

           Advocate for the defendant: Mr. Rabiul Islam & Mr. Monowar Hussain.     

           And having stood for consideration to this day, the court has delivered the   

           following Judgment: 
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                                       J U D G M E N T 

(Suit for recovery of mortgage amount valued at Rs.54,000/-) 

           Plaintiff’s case in brief: 

1. This is a suit filed by the plaintiff against defendant for realization of 

Rs.54,000/-.Brief facts for filing the instant suit is that defendant is the 

absolute owner and possessor of land measuring 8 bighas covered by patta 

No.126/127, 214 (new) of dag No.223/319, 203 situated at revenue vill-

Rangapani pt.2 under Bilasipara Revenue Circle (hereinafter to be referred 

schedule-"A" land). The defendant mortgaged the schedule-"A" land to the 

plaintiff on 3.3.2010, 8.3.2006, 7.1.2011 and 11.3.2011 by receiving 

mortgage amount of Rs.54,000/-. Accordingly defendant delivered the 

schedule-"A" land to the plaintiff and authorized him to retain the 

possession of the land till payment of mortgage amount. Thereafter, the 

plaintiff started cultivation over the schedule-"A" land. But on 10.4.2015 

the defendant had dispossessed the plaintiff from the schedule-"A" land 

without refunding the mortgage money. The defendant also deprived the 

plaintiff from collecting profit of Rs.40,000/- out of the crops cultivated by 

him for the year 2015. On 25.4.2015 the plaintiff along with some village 

people namely Abul Hussain Munshi and Iman Ali went to the house of 

defendant and requested him to return the mortgage amount along with 

profit but the defendant refused to return the same and threatened the 

plaintiff with dire consequences. Hence plaintiff has filed this instant suit 

claiming for the following reliefs-   

i. A decree directing the defendant to return the mortgage amount 

along with profit of Rs.40,000/-.  

ii. A decree directing the defendant to pay the interest of Rs.12% over 

the mortgage amount till realization.  

iii. A decree directing the plaintiff to remain possession over the land 

till realization of the money.  

iv. Cost of the suit.  

v. Any other relief. 

Brief Facts of written statement: 

2. The defendant has submitted the W.S. stating that the suit is not 

maintainable, barred by law of limitation, non-joinder of necessary parties 
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and there is no cause of action for this suit. Defendant has stated that he 

never received an amount of Rs.54,000/- from the plaintiff by way of 

mortgaging his land. But the defendant received an amount of Rs.14,000/- 

on 8.3.2006, Rs.15,000/- on 3.3.2010 by mortgaging his land measuring 

2B-2K-10Ls. and 6B-3K-4Ls. respectively to the plaintiff. Thereafter in the 

month of July,2013 and June,2015 the defendant had returned the entire 

amount to the plaintiff in good faith without executing any written 

document. Accordingly the plaintiff vacated the suit land. It is further stated 

that taking advantage of land dispute between the defendant and his 

younger brother namely Abdul Awal, plaintiff has filed the instant suit for 

his illegal gain. Hence defendant has prayed to dismiss the suit.  

3. During trial plaintiff has adduced evidence of four witnesses and also 

exhibited several documents. The witnesses have been duly cross-

examined by the defendant’s side and thereafter discharged. 

4. The defendant has also adduced evidence of 3 witnesses and the witnesses 

have been duly cross-examined by the plaintiff’s side and thereafter 

discharged. 

5. I have heard the argument advanced by the learned counsel appearing for 

the plaintiff and perused the case record. Learned counsel has not 

appeared for argument.  

6. Upon perusal of pleadings, my learned predecessor has framed the 

following issues for proper adjudication of this suit: 

                                     I S S U E S 

Issue no1: Whether there is cause of action for the suit? 

Issue no2: Whether the suit is maintainable? 

Issue no3: Whether the suit is barred by the law of limitation?  

Issue no4: Whether the suit is bad for non-joinder of necessary parties?   

Issue no5: Whether the plaintiff is entitled to realize the mortgage money 

along with lose of profit a sum of Rs.40,000/- from the defendant?  

Issue no6: Whether the plaintiff is entitled to get relief as prayed for in the 

plaint? 

Issue no7: To what other relief(s) the plaintiff is entitled to?     

 DISCUSSION DECISION AND REASONS THEREOF 

7. At first, let me have a look on the evidences adduced by both the parties. 

PW 1 Ajibor Rahman in his evidence on affidavit has deposed that the 
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defendant mortgaged his land (schedule-"A" land) by taking an amount of 

Rs.54,000/- on 3.3.2010, 11.3.2011, 8.3.2006, 17.1.2011 and delivered the 

possession to the plaintiff. The defendant authorized him to possess the 

land till payment of the mortgaged money. Accordingly plaintiff cultivated 

‘sali’ crops over 3 bighas of land in the year 2015 and jute over 5 bighas of 

land but the defendant without returning the mortgage amount 

dispossessed the plaintiff from the said land on 10.4.2015. PW-1 has 

exhibited 4 nos. of document in his evidence. During cross-examination 

PW-1 has deposed that on 3.3.2010 the defendant mortgaged a plot of 

land measuring 6B-3K-4Ls. to him by receiving an amount of Rs.33,000/- 

in the presence of Rahman Gaonbura, Badshah Ali and Kheladdi and they 

put their signature in the deed. The transaction was done by executing the 

written deed. PW-1 has further stated that duration of mortgage was not 

mentioned in the deed and he did not put his signature in the mortgage 

deed.      

8. PW-2 Iman Ali,  PW-3 Abdul Sk and PW-4 Kheladdi Sk in their evidence on 

affidavit have deposed that defendant mortgaged his 8 bighas of land to 

the plaintiff on consideration of Rs.54,000/- with condition that the plaintiff 

would remain in possession of land by way of cultivation till re-payment of 

the mortgage money. Accordingly the plaintiff cultivated rice and jute over 

the mortgaged land in the year 2015 but the defendant without returning 

the mortgage money had dispossessed the plaintiff from the schedule A 

land. PW-2 and PW-3 have further deposed that they went to the house of 

defendant along with the plaintiff for requesting him to return the mortgage 

money but he refused. During cross-examination PW-2 has deposed that 

he was not present when money transaction was done between the plaintiff 

and the defendant. He also does not have any knowledge about the 

document exhibited. PW-2 has further deposed that he does not know 

about the amount of transaction between the parties. PW-3 during his 

cross-examination has deposed that he was not present at the time of 

transaction of money between the plaintiff and the defendant. PW-3 has 

denied the facts stated in para-6 of evidence on affidavit. PW-4 in his cross-

examination has deposed that plaintiff gave an amount of Rs.54,000/- to 

the defendant by way of several installments. But at the time of paying the 

last installment he was not present. The first installment was paid about 
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15/16 years ago. At the time of execution of the mortgage deed the same 

was in the hand of plaintiff. PW-4 further denied all the suggestions put to 

him.    

9. DW-1 Abul Kalam Azad, the defendant in his evidence on affidavit has 

deposed that due to some financial problems he mortgaged schedule-"A" 

land to the plaintiff by receiving an amount of Rs.14,000/- on 8.3.2006 and 

Rs.15,000/- on 3.3.2010 and accordingly delivered the possession of land. 

Thereafter in the year 2013 his post as teacher was regularized and 

accordingly receiving some arrear amount he returned the mortgage 

money to the plaintiff on 20.7.2014 and 28.6.2015. The plaintiff returned 

the possession of the schedule-"A" land to him after receiving the mortgage 

money. DW-1 has further deposed that he returned the entire mortgage 

amount of Rs.29,000/- to the plaintiff in presence of Aminul Rahman. 

During cross-examination DW-1 has deposed that on 24.2.2002 he 

received an amount of Rs.5,000/- from the plaintiff against 2 bighas of 

land. DW-1 has admitted that on 18.3.2006 he received an amount of 

Rs.14,000/- from the plaintiff. He returned the mortgage amount to the 

plaintiff in presence of one Aminul and wife of the plaintiff. At the time of 

returning the money though he asked for the deed but the plaintiff did not 

give the same to him.  

10. DW-2 Momotaz Begum and DW-3 Aminul Hoque in their evidence on 

affidavit have deposed that defendant had returned the mortgage amount 

of Rs.29,000/- in their presence. DW-2 during her cross-examination has 

deposed that her husband received some money from the plaintiff on the 

basis of mortgage. On 8.3.2006 her husband received an amount of 

Rs.14,000/- from the plaintiff and returned an amount of Rs.29,000/- to 

the plaintiff in two installments in presence of her and her son-in-law. DW-

3 in his cross-examination has deposed that on 20.7.2014 and 28.6.2015 

the defendant returned the mortgage amount to the plaintiff in his 

presence.          

11. Now let me try to decide the points formulated in the instant suit on the 

basis of materials on record: 

Issue no1: Whether there is cause of action for the suit? 

12. Cause of action connotes bundle of facts which the plaintiff must assert 

and prove. In the instant suit, the plaintiff in his plaint has averred that the 
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defendant mortgaged the schedule A land to him by receiving an amount 

of Rs. 54000/ and accordingly allowed him to possess the land till the date 

of returning the mortgage money. Thereafter, he had cultivated jute, rice 

etc. over the schedule A land in the year 2015. But the defendant without 

paying the mortgaged money, dispossessed him from the schedule A land. 

On the other hand, the defendant in his WS has totally denied the claim of 

plaintiff and stated that he had already returned the amount taken by him 

to the plaintiff. 

13. Thus from the counter-averments made in the pleadings of both parties, it 

is clear that bundle of facts have arisen between the parties which are 

required to be adjudicated. Accordingly, I have arrived at the considered 

opinion that there is cause of action for this suit. 

Decision: There is cause of action for this suit. 

Issue no2: Whether the suit is maintainable? 

14. This issue relates to maintainability of suit. The defendant in his W/S has 

merely claimed that instant suit is not maintainable. But the defendant has 

not specifically mentioned as to how the suit is not maintainable. In 

absence of any specific averment regarding maintainability of the suit, I am 

of the considered opinion that instant suit is maintainable.  

Decision: Suit is maintainable. 

Issue no3: Whether the suit is barred by the law of limitation?  

15. The defendant in his WS has taken the plea that instant suit is barred by 

law of limitation. This is a suit for recovery of mortgage money, but the 

defendant has not specifically mentioned as to how the suit has become 

barred by law of limitation. In absence of specific averment, it is held that 

instant suit is not barred by law of limitation. 

Decision: suit is not barred by law of limitation. 

Issue no 4: Whether the suit is bad for non-joinder of necessary 

parties? 

16.  The defendant in the WS has taken the plea that the suit is bad for non-

joinder of defendant’s brother namely Abdul Awal, who is the joint 

pattadars of the schedule A land. Now, the plaintiff has filed this suit for 

realization of mortgaged money not for decree of right, title and interest 

over the schedule A land. Admittedly the mortgage took place between 

both the parties not with said Abdul Awal and defendant took some amount 
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from the plaintiff against the mortgage. Thus there is no need to add said 

Abdul Awal as necessary party in this suit. Accordingly, I am of the 

considered opinion that the suit is not bad for non-joinder of necessary 

parties.  

      Decision: Suit is not bad for non-joinder of necessary parties.  

Issue no5: Whether the plaintiff is entitled to realize the mortgage 

money along with lose of profit a sum of Rs.40,000/- from the 

defendant?  

17. In this suit there is no dispute as to the fact that the defendant mortgaged 

the schedule A land to the plaintiff. But the defendant has disputed the fact 

that he had taken the amount of Rs. 54000/ from the plaintiff against the 

mortgage. As per defendant, he had taken an amount of Rs. 29000/ only 

in two installments, which he already returned to the plaintiff. Thus the 

initial burden lies upon the plaintiff to prove that the defendant received 

an amount of Rs. 54000/ from him against the schedule A land. In this 

regard, it is seen that the plaintiff has failed to produce the original deed 

of mortgage in this suit and there is also no explanation from the PW 1 as 

to why he has failed to produce the same in this suit. The xerox copy of 

the deed exhibited as Exhibit 1 is not admissible. Thus, in absence of said 

deed, the terms and conditions of the mortgage as well as the amount fixed 

for the mortgage, cannot be ascertained, more particularly when PW 1 

himself admitted the fact that the defendant took an amount of Rs. 33000/ 

from him on 3.3.2010 against the land mortgaged by him and there is 

nothing in the record to clarify the exact total amount taken by the 

defendant against the mortgage. As per evidence of PW 1, the defendant 

took the amount on several dates, but he has failed to state specifically 

when and what amount was taken by the defendant on each dates claimed 

by him. Further, the PW 2 and PW 3 in their cross-examination have clearly 

admitted that they were not present when the transaction of money took 

place between the parties. They also do not know the terms of mortgage 

between the parties. Again, the PW 4 was also not present during all the 

transactions between the parties. Thus the evidence of PW 2 and PW 3 are 

found to be not helpful while proving the plaintiff’s case. On the other hand, 

DW 1 during his cross-examination has though admitted the fact that he 
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received an amount of Rs. 14000 on 8.3.2006 but the said admission does 

not prove that the he received an amount of Rs. 54000 from the plaintiff.  

18. The plaintiff has further claimed that the defendant has deprived him from 

the profits of Rs. 40000/ but there is nothing in the record to ascertain the 

loss incurred by the plaintiff due to his dispossession from the schedule A 

land.  

Now from the above discussion, it is clear that the plaintiff has failed to 

discharge the initial burden of proving the receipt of Rs. 54000/ by the 

defendant against the mortgaged land and in absence of such proof the 

plaintiff cannot be entitled to the decree for recovery of mortgage money 

along with loss amount of Rs.40,000/- from the defendant.  

 Decision: Plaintiff is not entitled to the decree for recovery of 

mortgage money along with loss amount of Rs. 40000/. 

Issue no6: Whether the plaintiff is entitled to get relief as prayed 

for in the plaint? 

Issue no7: To what other relief(s) the plaintiff is entitled to?     

19.  Both the issues are taken together for convenient discussion. In this suit, 

the plaintiff has failed for recovery of mortgage money with interest along 

with loss amount incurred by him. However, in view of the decision in issue 

no 5, it is held that the plaintiff is not entitled to the reliefs as prayed for.  

Decision: Plaintiff is not entitled to any relief as prayed for. 

                                          ORDER 

20. In view of the above discussions, I am of the considered opinion that 

plaintiff is not entitled to the decree as prayed for. 

21. Plaintiff’s suit is accordingly dismissed on contest without cost.  

22. Prepare the decree accordingly. 

23. Suit is disposed off. 

24. Given under the hand and seal of this court on this 3rd day of July,2019 at 

Bilasipara, Dhubri.  

    

 

 

                                                                                   Munsiff  

                                                                           Bilasipara, Dhubri 
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 APPENDIX   

1. Witnesses of the plaintiff: 

a. P.W.1:  Ajibor Rahman  

b. P.W.2:  Iman Ali    

c. P.W.3:  Abdul Sk 

d. P.W.4:  Kheladdi Sk 

2. Exhibits of the plaintiff: 

a. Exbt.I: Written documents of Abul Kalam Azad dtd.8.3.2006. 

b. Exbt.II: Written documents of Abul Kalam Azad dtd. 3.3.2010.  

c. Exbt.III: Written documents of Abul Kalam Azad dtd. 

11.3.2011.  

d. Exbt.IV: Copy of application submitted to the Tulshibil Ancholic 

AMSU dtd.24.7.2015.  

3. Witness of the defendant: 

a. DW-1: Abul Kalam Azad.  

b. DW-2: Momotaz Begum.  

c. DW-3: Aminul Hoque.  

4. Exhibits of the defendant: 

a. Nil. 

                                                          

                                                            Munsiff   

                                                       Bilasipara, Dhubri                                                         

 

  

 

 

 

 


